#63 11/1.3/68

First Supplement to Memorandum 68-107

Subject: Study 63 - The Evidence Code (Psychotherapist-Patient Privilege)

We sent you a copy of the Tentative Recommendation on the

Psychotherapist-Patient Privilege with Memorandum 68-107. We distributed

a copy of this tentative recommendation to the persons on ocur Evidence
Code list (more than 150 persons) and sent a news release to various
legal newspapers indicating the tentative recommendation had been

released for comment.

General Reaction to Tentatlive Recommendation

Compared to the number of persons interested in our other recom-
mendations, the volume of comments on the tentative recormendation was
overwhelming. We received (as of November 12) a total of 86 letters
containing comments. We have reproduced--and atiach aw exhibits to
this supplement--36 of the letters and indicate in BExhibit XXXVII the
source of the other 50 letters. All of the letters expressed general
approval of the tentative recommendation. Generally, we have not
reproduced letters expressing general approval unless they make some
objection to the recommendation or give specific illustrations of the
need for the legislation. Letters expressing approval because "ihe
recomnendation meets problems I have encountered in my practice" were
not generally reproduced. As Exhibit X)XVII indicates, most of the
letters not reproduced were from persons practicing psychotherapy
vho would be covered by the extended privilege. A few of these
letters, however, were from psychiatrists or psychologists who mow

have the privilege.
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It is apparent frow the number of persons
reepording to our request for comments that the psychotherapisis who
would be ihciuded "in the expanded privilege etrongly feel that
extension of the privilege is needed. BEighty-six letters is an
impressive total considering the short time that was provided for
distribution, review, and comment.

Some of the lawyers commenting on the tentative recommendation
display that they have a clear understanding of the problems involved
in extending the privilege. ¥or example, Dr. Bernard L. Diamond
(Exhibit XIV) comments:

The new evidence code of California which provides a
special psychotherapist-patient privilege has worked out
extremely well and I think it fair to say that California
now has the best law on privilege in the country todsy.

I do agree that the psychotheraplst-patient privilege
should be extended to social workers, marriage counselors,
and all other relevant professional groups. I think you should
pay no heed, whatsoever, to the complaint by pbysicians that
rsychotherapy should be restricted to those with a medical
licensure. That day is long since past, and the medical groups
which have opposed the extension of privilege to non-medical
professional groups are being very short-sighted and selfish
in their interest, which, in this case, is opposed to the public
interest.

Other typical comments are set ocut below.

In my opinion the legislation proposed by the Commission
in this matter is sound because it serves an important social
purpose and is sufficiently limited so as to be within the
present policy of the evidence code in this matter. Since I
am involved in many domestic relations matters, the proposed
legislation would have & strong impact on my practice. However,
I believe that the Commission's recommendation would be in the
best interests of both my clients and of the clients of the
opposing counsel. [Exhibit I}

* * * * *




(1) The proposed extension of the privilege to persons
whose activities f2ll within the general orbit of psychological
treatment and therapy is bmsically sound on the policy coneidera-
tions discussed in the tentative recommendation. The proposal
begina to become somewhat more debatable as 1t moves in the
direction of lower professicnal qualifications and less clearly-
recognized medical-type services.

For example, the "marriage counselor,"” with his totally
unprofessional attempt to deal constructively with two patients
"for the price of one,” may not be accepted in-all quarters as
a perscn whose services are so skilled and subtle and valuable
that they should have the ald of the privilege.

However, 1f there is to be error in the extensicn of the
privilege, it should be on the side of over-extenslon rather
than excessive limltation, and this is true because the basic
policy consideration 1s very strong. [Exhibit IL}

* ¥* * * *

In recent times I have been mede keenly aware of the problems which
arise because of the lack of protection for the confidential communi-
cations which arise between "client" and school psychologists,
licensed clinical social workers and marriage, family and chiid -~
counselors. It seems clear to me that "client" or "patient", if

you prefer that usage, makes no distinction, and should not reason-
ably be expected to make a distinction when declding whether to
divulge confidential communications to a psychiatrist or licensed
psychologist, to a school psychelogist, licensed elinical .

goclal, worker or marriage, family or social counselor. [Exhibit XIII}

* * * * *

Other general comments from krowledgeable persons include the followirg.
Judge Andreen of Conciliation Court, Superior Court, Fresnoe-
Exhibit III.

Qur Concilistion Court occesionally refers couples who need
long term psychotherapy to licensed marriage counselors. Since
these people are contemplating divorce they obviously need the
protection of the privilege if they are going to reveal all aspects
of their lives.

We endorse the recommendatlons sas desirable leglsletion.

* * *® * *




Legal Counsel for California Hospital Association--Exiibit IY

« + «» I wish to report that we have reviewed the tentative
recomnendation relating to the psychotherapist-patient privilege
and believe that the recommendation is sound and should be
proposed as this has been an area of confusion and is a matter
of concern to hospitals. In view of the fact that more and more
of this care will be given in the private sector, the problem ias
going to become more acute.

* * ¥* * *

Iegal Counsel for California State Psychological Assceiation--

Exhibit VII

I have received your recommendations relating to the privileges
article of the Evidence Code and reviewed this with great interest.
I represent the California State Psychological Association which
is deeply interested in the subject matter of your recommendations.
Guite independently we had arrived at recommerndations almost
ldentical to those proposed by you for smending Section 1010 and
Section 1012 of the Evidence Code. In one small area [to be
discussed later in this supplement] we differ with your recommenda-
tions and urge that you reconsider.

* * * #* *

Judge Joseph G. Babich, Superior Court, County of Sacramento--

Exhibit IX

Since I have been actively engaged in family law, not only
in the court but serving on commissions to amend our present
domestic relations law, I find that there is a definite need to
grant privileges to marriage, family and child counselors. Theee
pecple ‘have shown themselves to be competent and are doing good
work in the field of keeping merriages together. I agree with the
Commission that the therapy of famiiies which results in saving
families from divorce is a far greater social gairn than the social
loss that may occur by not being able to "get all the facts".
Accordingly, I endorse the Commission's recormendation.

* * * * *
Conference of Conciliation Courts (Los Angeles)--Exhibit X

Subject to a technical question, discussed later in this supple-
ment "“find your proposals tc be in every respect satisfactory."

* * * * *
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A nunmber of the letters--some attached and scme pot reproduced--

commenting on the tentative recommendation stated that the writer's
experience demonstrated the need for a privilege; a few letters
include specific case studies where the lack of a privilege had an
adverse result., See Exhibit XVI (Robert L. Deﬁn, who is responsible
for supporting this legislation on behaelf of the cliniecal social
workers); Exhibit XVII (Pamily Service Agency of Marin County);
Exhibit XVIII (Cedars-Sinai Medical Center); Exhibit XIX (Professor,
Bchool of Social Work, USC); Exhibit XX (Clinical Social Worker);

Exhibit XXI (Valley Mental Health Center, Studio City).

The me jor qualification on approval of the tentative recommendaw

ticon was that it did not go far enough. This is discussed later in
this supplemeni. Another qualification was a comment by several
clinical social workers that marriage, family, and child counselors
and school psychologists were not "worthy" of the privilege and
should have "higher standards" if they are to have such a privilege.
See Exhibit XXXV. This objection, of course, ignores the fact that
the privilege is given to protect the patient against disclosure of
his confidential commnications. It is not & privilege given to a
peychotherapist in recognition of high standards. Moreover, the
standards for marriesge, family, and child eounselors and for school
psychologists are high. Compare the statement of Dr. Diamond {quoted
above).

Suggested Changes

1. Extension of privilege to all employees of family service

agencies. A number of commentators suggest that the psychotherapist-
patient privilege be extended to communications to all employees
-5-
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of accredited family service agencies. See Exhibit XXVIIT {Mrs.

Hannah F. Flack), Exhibit XXX {Catholic Social Service of the Diocese
of Oakland), Exhibit XXXI (Greater Pay Area Council of Pamily Social
Agencies), Exhibit XXXII (Jewish Pamily Service of Alameda and Contra
Costa Counties), Exhibit XXXIII (Family Service Agency of Central
Alameda County), Exhibit XXXIV {Mrs. Rose Bium, clinical soclal worker).
On the other hand, a number of family service agencies approved the
reccmmended legislation as drafted. See Exhibit XXII (Family Service
Center, Fresno), Exhibit XXIII (Family Service Association of Palo

Alto and Los Altos), Exhibit XXV {Family Service Center, Fresno). T;e
difficulty in so extending the privilege is that there is no adequate
legal definition of the persons who would qualify as a psychotherspist.
Determining the employees of the family service sgency who would be con-
sidered psychotherapists would present a serlous problem. Moreover, no
statutory standards are established for the quelificaticns of such
employees. The staff recommends that the privilege not be extended

to employees of family service agencies. We believe that the

answer to the problem raised by the varisus Family service agencies

is indicated in Exhibit XXV (Family Service Center, Fresno--"Our

staff has among its members people licensed as marriage, family and
child counselors and people in the process of becoming licensed clinical
social workers.") It would not appear unduly burdenscme for any
competent psychotherapist to qualify as a psychologist, clinical

soclal worker, or marriage, family and child counselor. It should

also be noted that under the psychotherspist-patient privilege, the

privilege covers "information . . . transmitted between a patient and

-6
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hie psychotherapist in the course of that relationship and in
confidence by a means which, so far as the patient is aware,
discloses the information to no third persons other than . . .
thoee to vhom disclosure is reasomably necessary for the trans-
mission of the information or the accomplishment of the purpose
of the consultation . . . ." Thus, communications to unlicensed
persons for transmittal and review by a psychotherapist who is
covered by the privilege would be protected. The staff believes
that the need for extending the privilege to all employees of
family service agencies is not so great as to justify introducing
the uncertainty that would exist if the privilege were so extended.

2. Extension to school social workers. Ernest F. Witte,

Dean, Schoel of Social Work, San Diege State College, comments
(Bxhibit XXIV):

The proposed changes being recommended by the California Iaw
Revielon Commission to protect by lew the confidential communica-
tions of licensed school psychologists, clinical social workers,
and marriage, family and child counselors within the scope of the
psychotherapist-patient privileges seems so eminently sensible
that I trust it will be recommended to and enacted by the Cali-
fornia Iegislature. BSuch legislation would remove a serious
handicap for these practitioners. I know from personal knowledge
the difficulties which the lack of protection your Commission now
rroposes to offer, has posed for clinical social workers and I am
gratified that the difficulty is in process of being eliminated.

Is it possible that school social workers (scmetimes known
here in Californis as visiting teachers) could alsc be covered
in your reccmmendations? They are subject to eduecational and
cther requirements under the Educational Code and their position
in relation to their practice in the school system is not unlike
certain of those practitioners you propose to accord privileged
commnication by law.

The staff recommends against extending the privilege to school social
workers. Where the school social worker is collecting information
for transmission to the school psychologist the privilege would apply.

It would not and should not, however, apply where the social worker
-7




is working on a case in comnection with the county probation depart-

ment or county welfare department. It must be recognized that the
privilege belonge to the patient, not the psychotherapist, and we
believe that extension of the privilege to school social workers
would create more problems than it would sclve.

3. Deletion of "or examination" from Section 1012 (page 12 of

tentative recommendation). Irwin Leff, Counsel for the California

State Psychological Association, approves the tentative recommendation
t objects to the deletion of the words "or examination" from

Section 1012 (Exhibit VII):

Howevtr, we believe that your recommended change in
Section 1012, to eliminate "or examination" is a move in the
wrong direction. We have-kad raised with us by. sekool psytholo-
gists in San Matec County the fact that they have been told by
school authorities that students referred to school psychologists
for "examination" at the request of the school administration or
a teacher are not "patients" and therefore the privilege does not
apply. OQur response has been that the inclusion of "or submits
to an examination" in Section 1011 indicates that it applies to
a non-volitional patient-psychotherapist relationship ae well as
that of a voluntary patient. In support of this such a case as
Kramer v. Policy Holders' Life Ins. Ass'n (1935) 5 C.A, 24 380,
arising under Section 991, would seem to so hoid. Eliminating
"or examination" from Section 1012 might be taken as a substantive
change negatively affecting school psychologists. This is clearly
not your intent and I suggest the change would accomplish nothing
and should not be made.

The staff believes that this cbjection is not a valid one. The
deletion of "or examipation" broadens rather than restricts the

scope of the section. Moreover, the officisl Comment to the section
indicates that no substantive change is made. See also the last para-
graph of the Comment to Section 1010 on page 11 of the tentative
reccrmendation. Nete that a contrary view to that of Mr. Leff is
taken by the writer of Exhihit XXXVI, Dr. Ieslie A. Davison, Asst.
Clinical Professor of Medical Psychology (Psychiatry), who comments:

-8-




I commend your tentative recommendations concerning extension of the
psychotherapist-patient privileged communication to school counselors,
licensed clinical social workers, and licensed marriage, family or child
counselors. I concur in your reasoning that these professicnals estab-
1ish essentially the same sorts of relationships with clients as do 7
psychiatrist and psychologist psychotherapists and that their work with
their clients requires the same protection of comminication. I sincerely
hope that the legislation is enacted.

In your proposal for legislation you strike out "examination" noting
that "consultation" is broad enough to cover this. Presumably the law
presently covers any relationship between "psychotherapist" as presently
defined and that psychotherapist's patient. Your interpretstion to that
effect was clarifying to me since I had sometimes wondered if communica-
tions to me in my role as psychodiagnostician were covered in the same
way &8 those I receive in my role as psychotherapist.




L. Restriction of the patient-litigant exception. Evidence Code

Section 1016 provides the so-called patient-litigant exception to the
psychotheraplst~patient privilege:

1016. There is no privilege under this article as to a
communication relevant to an lssue concerning the mental or
emoticral condition of the patient if such issue has been
tendered by:

{a) The patient;
{(b) Any party claiming through cr under the patient;

{c) Any party claiming as s beneficiary of the patient
through a contract to which the patient is or was & party; or

{d) The plaintiff in an action brought under Section
376 or 377 of the Code of Civil Procedure for damsges for the
injury or death of the patient.

After pointing out that the psychotherapist-patient privilege hes worked
out extremely well in practice and that the privilege should be extended
as proposed in the tentative reccommendation, Dr. Diamond (Exhibit XIV)
comments:

Cne specific difficulty has arisen with the new evidence
code, a difficulty which was elsc present with the old law: when
a patient files a suit for persconsl injury he automatically waives
his privilege. This has caused resl hardship. In certain instances
that I know about litigants have been inhibited from flling a legit-
imate personal injury suit for fear of having a past psychiatric
record disclosed. In another case, the plaintiff eliminsted all
reference to "mental pain and suffering" from a suit for physical
injury in the hope of preventing an extensive psychiatrie record
from belng publicly disclosed. The defendants still insisted on
their right to access to the psychiatric record and the plaintiff
was subject to the risk of publiec disclosure of psychiatric materisl
which might have been very damaging.

The law, as it operates today may effectively deprive a person
of hie right to file a perscnal injury suit {or a malpractice suit,
and possibly a child custody action} in that fear of public diselo-
sure of past psychiastrie treatment (with psychiatric records containing
derogatory information) may force him to refrain from teking legit-
imate legal sction. This is particularly likely to be sc with public
figures, politicians, public office holders, etc., who can be badly
hurt by disclosure of previous psychiatrie treatment.

=10-
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I am familisr with, and I generally agree with, the legal
principle that a litigant cannct hide behind his own medical
record., But scmething should be done to remedy the unjust
situation that now exlsts. Perhaps there can be some way of
restricting asccess to the record, or to limit the scope of the
depocsition, or to prohibit blanket subpoenas of medical records
with resultant "fishing expeditions".

Furthermore, when a litigent waives his privilege by
filing suit for personal injury he may have no idea whatsoever
as to wbhat he is waiving. He mgy believe that his psychlatriec
record contains only innocuous materisl, but it may, in actual
fact, contain all sorts of dercgatory comments, dlagnoses, '
implications of sexusl perversiom, ete., ete., none of which
the patient-litigant knows sbout. He is, therefore, in the
unfortunate position of waiving his right to confidentiality
thinking that is a harmless thing to do, yet he will end up
doing much harm to himself.

I recommend that the law be changed to provide for the auto-
matic waiver of the psychotherapist-patient privilege only when the
plaintiff claimed damage for psychological injury or where the
nature of the euit clearly raises relevant issues of the litiganti's
mental state,

There may be merit to Dr. Diamond's suggestlon. Consider, hewever,
the defendant in the personal injury action who may be deprived of
evidence that is important to his case. Dr. Diamond suggests a very
significant change in existing law and the staff believes that we shou;d
not recommend such 8 change without a careful research study and wide
distribution for comment. If the Commission believes that this suggestion
should be given careful study, the staff will prepare a memorandum on it
for a future meeting. We strongly recommend against attempting to include
any revision of the patient-litigant exception in ocur recommendation
to the 1969 legislature.

-11-
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case. Attorney Fred Kilbride approves the tentative recommendation

5. Exceptlion for evidence needed by defendant in a criminal

but suggests that the psychotherapist-patient privilege be restricted

by adding a new exception that would cover evidence needed by the

accused in a criminal case to prepare for trial. See Exhibit II.

He is particularly concerned about a case where a disturbed child
makes a false charge of sexual misconduct against the defendant in

& criminal case charged with child molestation. He questions whether
children are influenced by the existence of the priviiege and suggests
that perhaps the privilege should not apply where a child under the
age of ik is the patlent.

When it drafted the Evidence Code, the Commission considered
including an exception to the psychotherapist-patient privilege for -.
evidence needed by the accused in a criminal sction. After considering
the views of all interested persons, the Commission determined not f
to include such an exception. Various exceptions were inciuded that ;
cover particular kinds of cases: Evidence Code Sections 1017 {no
privilege if psychotherapist appointed ty ceurt order), 1018 (no
privilege if services of psychotherapist sought to emable or aid
anyone to commit crime or tort or to escape detection after the
commission of crime or tort), 1024 (no privilege "if the psychotherapist
has reasonable cause to believe that the patlent is in such mental
or gﬁgt}gﬁg} condition as to be dangerous to himself or to the person
¢r property of another and that disclosure of the commnication is

neceseary to prevent the threatened danger." These exceptions were

considered sufficient. Nevertheless, if the Commission desires to

o
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provide an exception to cover use of evidence concerning the
character of the alleged victim of a crime for which a defendant
is being prosecuted, the following exception might be added:

1027. There is no privilege under this article as to
a communication relevant to an 1ssue concerning the mental
or emotional condition of the patient where the patient is
the victim of the crime for which the defendant in 2 crimimal
actlon is being prosecuted and such evidence is offered by the
defendant to prove the meatal or emotional condition of the
patlent.

This section is consistent with the policy expressed in Evidence
Code Section 1103, which provides:

1103, In a criminal action, evidence of the character
or a trait of character {in the form of an opinion, evidence
of reputation, or evidence of specific instances of conduct)
of the victim of the crime for which the defendant is being
prosecuted is not made inadmissible by Section 110) if such
evidence is:

{a) Offered by the defendant to prove conduct of the
vietim in conformity with euch character or trailt of character.

(b) Offered by the prosecution to rebut evidence adduced
by the defendant under subdivision {a).

The suggested new section, if the Commission desires to include it
in the recommendation, would not be & change in existing law that is
80 subatantial that we would suggest that it not be included but be
deferred for later study. It 1s strictly a matter of policy whether

such an exception is a desirable one,

=)2a=-
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6. Exception for defamation cases. Atiorney Albert J. Forn

(Exhibit VIII) generally favors the recommendation but suggests

that an exception be provided to the privilege where the patient is
the defendant in a defamation action and the privileged cormniecation
vas defamatory .of the plaintiff. It seems obvious that the demage
to a plaintiff when a defamatory statement is made in confidence

t0 a psychotherapist in the course of treatment is exceedingly small.

The psychotherapist obviously will be able to evaluate whether the
statement is true and the mumber of persons who will have knowledge
of the statement is limited to the psychotherapist and those persons
to whom disclosure is necessary for t{reatment. On the other hand,
the proposed exception would offer the plaintiff in & defammtion
action an opportunity to embarrass the defendant in cases where the
information served no real value to the plaintiff. The staff
recommends against including any such exception in the astatute.

Regpectinlly submitted,

John H. DeMoully
Executive Secretary




#irst Supp. Memo 68-107 EXHIBIT I

LAW OFFICES

ANDREW LANDAY

: m ADDRESS: POST QFFICE BQX 1519 SANTA MONICA, CALIFORNIA 20401

- SANTA MONICA, CALIFORNLA 20508 TELEPHONE AREA CODE ZI3
45)1-BE5S [NANTA MOMICA)
RTO-8750 {LOB ANGELLS]

532 TH1AD STREET, SUITE 210

25 October 1568

Mr. John H., DeMoully

Executive Secretary

Califernia Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Deay Mr. DeMoully:

I have carefully examined the Commission's tentative
recommendation relating to the psychotheraplst-patient
privilege.

In my opinion the legislation proposed by the Commission
in this matter is socund because it serves an important soclal
purpose and 1s sufficiently limited so as to be within the
‘present policy of the evidence code in this matter. Since
I am involved in many domestic relations matters, the
propesed legislation would have a strong impact on my
practice. However, I believe that the Commission's recom-
mendation would be in the best interests of both my cllents
and of the clients of the opposing counsel.

Very truly yours,

AL:v



Fissb Hupp. Memo 58107 EXHIBIT II

FRED KILBRIDE
ATTORNEY AT LAW
WEST COLLEGE PROFESSIONAL BUILDING
403 WEST COLLEGE STREET

LOS ANGELES, CALIFORNIA 20012
BREG- 4504

Qctober 25, 1968

John H. DeMoully

Executive Secretary

California Law Review Commission
School of Law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Here are my comments on the tentative recommenda-
tions of the Law Review Commission, October 21, 1968
Revision, on the subject of extension of the psycho-
therapist-patient privilege:

(1) The proposed extension of the privilege to
persons whose activities fall within the general orbit
of psycheclogleal treatment and therapy is basically
sound on the policy consliderations discussed in the
tentative recommendation. The proposal begins to
become somewhat more debatable as 1t moves in the
direction of lower professional qualifications and
less c¢learly-recognized medical-type services.

For example, the "marriage counselor,” with his
totally unprofessional attempt to deal constructively
wlth two patients "for the price of one," may not be
accepted In all quarters as a person whose servieces
are so skllled and subtle and valuable that they should
have the ald of the privilege.

However, 1f there is to be error in the extension
of the privilege, it should be on the side of over-
extension rather than excessive limitation, and this
1s true because the basic policy consideration 1s very
strong.

{2} More importantly, I wish to suggest a consid-
eratlon which has not yet been singled cut in your ’




John H, DeMoully October 25, 1968
Executive Secretary Page Two

previous publications on this subject, and which there-
fore may have somehow escaped close attention:

I suggest strongly that before final racommendations
are promulgated the commission focus its attention
closely on the question of whether the extended psycho~
therapist privilege should exist in the case of chlldren
under the age of fourteen.

First, it is guestiocnable whether the child patient
wlll consider the matter of secrecy of his disclosures,
or, if considering it, he would be much influenced by 1t
in deelding whether to confide in the therapist. Children
are moved by the skill of the therapist, and are little
influenced by legal considerations or by the wishes of
thelir parents. Hence, the privilege will have no effect
except on the minds of such parents as may be strongly
concerned about the availability of the priviiepe for
thelr children's disclosures. It 1s submitted that
such parents are generally unlikely to see the point of
obtalning psychotherapy for the children in the first
place,

Second, it should be noted that the age of fourteen
is the borderline age for the serious crime of child
molestation. It is suggested that in such criminal
cases, where disturbed children often manufacture
fantasles and falsehoods of sexual misconduct against
them, the value of the privilege may be outwelghed by
the importance of giving the defendant the possibility
of what may be his only avenue of defense, that 1is the
testimony of the child's psychotherapist. Perhaps the
privilege should be amended so as to exempt cases in
which the disclosures are needed by the accused in
eriminal cases to prepare for trial. Such provision
would also avoid constitutional problems.

Apart from the foregoing two considerations, you
have my respectful opinion that the tentative revision
is sound.

FK:1le
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California Law Revistion Commission,
School of Law,

Stanford University,

Stanford, California. 44305

Attention: Jonn H. DeMonlly,
Exacutive Secretarv.

Gentlemen:

We have reviewed the tentative recommendation relat-
ing to the California Evidence Code (The psychotherapist-
patient privilege).

Our Conciliation Court occasionally refers couples
who need long term psychotherapy to licensed marriage
counselors. Since these people are contemplating divorce
they obviously need the protsction of the privilege if
they are going to reveal all aspects of their lives.

We endorse the recommendations as desirable legisla-
tion.

Very truly yours, ™

-

o / B a
. ; .
i. g h ¥
o s

i F
YAy

A e b :
~"KENNETH ANDREE _
Judge of the Superior Con~’
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EXHIBIT IV

ATTODRIHHEYS AT LAW
DS WL S HIRE BOULEYS
LS ANGELES, TALIFORMIA D

A TELEPHONT {213) 625 - 332§

CABLE PEELGAR

e Octover 28, 1658
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Mr., John H, DeMoully

Executive Secretary

California Law Hevlsion Commisslon
Sechool of Law

Stanford University .

Stanford, California Gu4305

[Fear Mr. DeMoully:

As Legal Counsel for tie California Hospltal
Assocliation I wish teo report that we have reviewed the
tentative recommendation relating te the psychotherapist-
patient privilege and bellsve that the recommendation i1s
sound and shoulild be propezed 3s this has been an area of
confusion and is a matter of concern te hospitals. In
view of the fact that more and more of this care will be
given In the prlvate secitor, tne probliem Is going to be~
come more acute,

;! !
-Sincersly yours,

JEL:Kk Tames k. Ludlam
“for #USICK, PEELER & GARRETT

MUSIOK, PEELER & GAY




First Supp. Memo 68-107 EXHIRIT ¥
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AYVORNEY AT LAW
HOE ek OF AMESICA B LliNG

San MEGO, CALIFORNIA S2id

October 29, 1968

California Law Revision Commission
School of Law

Stanford University

Stanford, Calif, 94305

Attention: John H. DeMoully
Gentlemen:

This is in answer to your letter of transmittal, dated
October 21, 1968, re psychotherapist-patient privilege.
Your recommendation with the explanatory comments is
written very well. The language is clear and the
reasons for the legislation are most persuasive., 1
most heartily commend the commission for the work done
in connection with the aforementioned recommended
legislation,

Sincerely,

Ay
:‘ PR

o, e TG ﬁ~.f&.fP
Edmund Hsyman



First Suppl Memo 68107 EXHIRT? VT

GOEBTIN Ane WATY

COEASTIN 1520 SIKMS AVEMUT
_ . 2. KATE GhAN FEGS. GALFOANIA TZIC1
Fihh MO OGARTTEY FEH-TTON

Cotober 29, 1968

John H. DeMoully

Executive Secretary

California Law Revision Commission
Scheool of Law

Stanford University

Stanford, California

Dear Mr. DeMoully:

I have received a copy of the Law Revision Commission's
tentative recommendations relating to the Evidence Codes
sent out by you under your latter of October 21, 1968,

I agree with the recommendatioms as contained in the
accompanying documentation and feel that the reasons for
the proposed changes are we:l set forth within the
documentation itself.

Very fruly voprs,
/ 4
I ‘ {;’ e

1G/sv Irwin Gostin
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EXYHIBYT VII
DarwiN, ROSENTHAL & LEFF
AT b DARWID ATTORNEYS AT LAW
WENNETH W. ROBENTHAL v
IRWIN LEFF
KAHL E. GROESE, 4R, Cctober 29, 1968

Talifornia lLaw Revision Commission
School of lLaw

Stanford University

Stanford, California 94305

&& POST STREET
EAN FRAMCISCO, CALIFORNIA @404

421~ 28pa

TELRRsONE: J S phite

Re: Tentative Recommendation #63, Dated October 21, 1968

Gentlemen:

I have received your recommendations relating to the
privileges article of the Evidence Code and reviewed this with :
great interest. I represent the Califorania State Psychologlical i

Association which is deeply interested in the subject matter of i

your recommendations. Quite independently we had arrived at re-
commendations almost identical to those proposed by you for

amending Section 1010 and Section 1012 of the Evidence Code. In :
one small area we differ with your recommendations and urge that j

you reconsider.

The amendment to Section 1010 meets with our wholehearted
support. School psychologists, whether licensed psychologists or
not, should be in a position to receive confidential communications
from those with whom they are working in a professional relation-
ship and be protected from the requirement of testifying in court
against the wishes of such person., -The same holds true for clini-
cal social workers and marriage, family and child counselors.

However, we believe that your recommended change in
Section 1012, to eliminate 'or examination is a move in the wrong
direction. .We have had raised with us by school psychologists in
S3an Mateo County the fact that they have been told by school
authorities that students referred to school psychologists for

"examination” at the request of the school administration or a
teacher are not 'patients" and therefore the privilege does not

apply. Our response has been that the inclusion of

or submits

te an examination' im Section 1011 indicates that it applies to a
non-volitional patient-psychotherapist relationship as well as
that of a voluntary pstient., In support of this such a case as
Kramer v. Policy Holders' Life Ins. Ass'n (1935) 5 C.A. 2d 380,

arising under Section 991, would seem to so hold.

Eliminating

"or examination” from Section 1012 might be taken as a substantive
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California Law Revision Commission
October 29, 1968
Page 2

change negatively affecting school psychologists. This is clearly
not your intent and I suggest the change would accomplish nothing
and should not be made,

We strongly support your proposed amendment to Section
1012 to include the group therapy situation. As you suggested on
page 8 of your recommendation, the present language "persons...to
whom disclosure is reasonably necessary for...the accomplishment
of the purpose of the consultation” would probably include other
group therapy patients. Including this in Section 1012 removes
any doubt,

The California State Psychological Association will sup- é
port in Sacramento your efforts to make the changes proposed, except |
for the deletion of "or examination" from Section 1012.

Sincerely yours,

L
/) F '&//

Hwin Leff [
IL:val
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ALBert J. ForHN
ATTORNEY AT L AW
SWITE 40 COAST FEDERAL BLLULOENG
318 WEST NINTH STREET

LOS ANGELES, CALIFORNIA 90018
TELERFMOME 3224677

October 2G, 1968

California Law Revision Commission
Sehool »f Law

Stanford University

Stanford, California OL30%

Attention: John H. DeMoully, HExecutive Secretary

Degr Sir:

Regarding the tentative recommendation relating to the
Evidence Code -~ enlarzing the psychotherapist-patient privi-
lege -~— generally I favor the recommendation. However, I
believe that one important exception should be made, and that is,
that the privilege may rnot be invoked when ‘the patient is a
defendant in a libel or alander or other defamation suit, and the |
privileged cormunication was defamatory of the plaintiff. ‘

It is one thing %o protect the patient from eriminal lia-
bility or related liability where he might be saild to have been
tricked into testifying against himself. It is gquite another
matter to permit a purportedly confidential communication to
result in the defamation of another person. 1 can visualize
situations where school teachers, in particular, would reguire
the protection that my propcsed excepticn would give,

In analogous situations, where an employer has defamed an
employee through the vehicle of a privilezed communication to
the California Department oFf Employment, the employee may suffer
serious financial 10ss because 27 an inability to get another
Job, and yet the employee has no effective remedy against the
employer.

Very truly yours,

R T d
(i [ A

AJFizm ALBIRT J. FORN
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JOBEPH 6. BABICH October 31, 1968 BACRAMENTO, CALIFORNIA
F1'E-1 5 4

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Dear Sirs:

This will acknowledge receipt of your tentative
recommendations relating to the Evidence Code encompass -
ing the psychotherapist-patient privilege as revised
October 21, 1968. I feel that the Commission's approach
is a valid one and I agree with their findings and
recommendations.

Since I have been actively engaged in family law,
not only in the court but serving on commissions to
amend our present domestic relations law, I find that
there is & definite need to grant privileges to marriage,
family and- child counselors., These people have shown
themselves to be competent and are dolng good work in
the field of keeping marrlages together. I agree with
the Commission that the therapy of families which results
in saving families from divorce is a far greater social
gain than the social loss that may occur by not being
able to "get all the facts”. Accordingly, I endorse the
Commission's recommendation.

Sincerely,

/7 2 o, 2
Gpoiph & Zabiect,

“JOSEPH G. BABICH
Judge of the Superior Court

JGB:er
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£25-3414

October 31, 1968

California Lew Revision Commisajion
School of law
Stanford Tniversity
Stanford, Callfornia S4305

Attention John H. De Moully, Executive Secretary
Gentlenen:

I have recelved today the material outlining
the proposed revisions in the Evidence Code rela-
ting €0 privilege communications and have for-
warded meterial to California members of the
legisliative Committee of this Conference.

On my own: behalf I have reviewed the materiel
end am in heurty accord with the objectives and the
propesals from your Commission. I would raise only
one questione with referance to the language found
1n both sections of the proposed revisions,
"#iseloses the information to no third persons
other than thoze who are present to further the
Interast of the patisnt in the consuitation." I
would raise the questions as to the effect this
woulid have on the presence of trainees, interns
and others who may fit thet reatriction only very
loosely. If the interpretaticn csn be made safely
that Interns and other types of frainees sre
adequately protacted by this ianguage, 88 well as
protecting the privilege of the clients, then I
find your proposals to be in every respect satis-
factory.

Yours truly, L
T '-',kp.h\i 4 7;«- ¢ Ea 8 ;{_‘,,.-

Franklin C. Balley |
Secretary-Treasurer ’

RCB:dve
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JdoHNSTON, LUCKING & HITOH
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ARUCE JQsSMETOMN pLE T AFPICE DPAWER 41T
WILLIAM A, LUCHING, JR.

LEGHN F. HITCH VENTURA, CALIFGRANLIA 2 3G
KARL =. BERTELSEN TELE CHMONE (208] fep s

Ootober 30, 1568

California Law Revision Commission
School of Law

Stanford University

Stanford, California 9430%

Gentlemen:

In response to your request of October 21, 1968, I have looked
over your tentative recommendation relating to the psycho-
therapist-patient privilege. As a former psychology major at
UCLA, a former director cf the Ventura County Mental Health
Association and as a sometime trial attorney, I have some
interest in this privilege.

In my opinion, your suggestions are very well taken. While
sharing your concern about undue extensions of any privilege,
T believe that an extension iz justified in this area.
Accordingly, I heartily approve of your recommendation.

Very truly yours,

e,
ﬁ\%{,{{\. %éﬁ_}

eon ¥. Hitch
LFH:cf
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October 30, 1968

California Law Revision Commission
School of Law

Stanford University

tanford, Califormnia 94305

Gentlemen:

Thank you very much for sending me a copy of
your Tentative Recommendation relating to revision of
the Evidence Code, No. 5, The Psychotherapist-Patient
Privilege.

I feel that the proposed changes in the law
are a constructive clarification and rewvision.

Very truly yours,
V }/" ’ _,-/" )_.'/. _,"-. /.-
~ r L "/"' »'J.-/

r‘“ . K LA e - -

- N . o : T e . -

; . . R Sy P

/ N ol o o e B

e,

Malcolwm McQuarrie

MM:bxr
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UHSHENAS AND BERTON Attornevs at Law PETER SHENAS

tHome Tower, Suite 1104
I Droadway

San Oiego, California 92107
(*14; 232-6706

ROBERT JAMES BERTON

nuvember 1, 19268

~alifornia Law Revisicn Commission
“ohool of Law

Stanford University

stenford, California 24305

-Goentlemen:

.. in my capacity as an attorney I am in receipt of your letter of

rransmittal dated October 21, 1968 with regard to your tentatiwe
recommendation relating to the psychotherapist-patient privilege
under the California Evidence Code. Please note, however, that X
am a Vice-President and Director of the Jewish Family Service of
San Diego, a-non-sectarian, non-profit, charitable institution en-
gaged primarily in family counselling on both the individual and
group levels in the San bDiego area. Therefore, your letter crea*~~
special interest insofar as I am concerned. 1 am writing not -only
sn & personal basis, but also on behalf of the Jewish Family Ser-
vice of San Diego.

recent times I have been made keenly aware of the problems which
~rise because of the lack of protection for the confidential commun-
i oations which arise between "client” and school psychologists, li-
sensed clinical social workers and marriage, family and child coun-
selors. It seems clear to me that “client” or "patient", if you pre-
‘sr that usage, makes no distinction, and should not reascnably be
eapwoted to make a distinction when deciding whether to divulge con-
fidential communications to a psychiatrist or licensed psychologist,
+o a school psychologist, licensed clinical social worker or marriage,
family or child counselor. The broadened coverage of the tentative
recommendation relating te the psychotherapist-patient privilege would
sliow the client to divulge confidential information to a licensed
~lincical social worker, school psycholeogist or marriage, family and
cnild counselor without fear of publication. *

v+ would seem to me that if such professional people are to serve the
hest interests of their clients, they require the full confidence of
their clients to the same degree as would a psychiatrist or licensed
ssychologist.



November 1, 1965

SHENAS AND BERTON Attorneys at Law

Califernia Law Revision Commission

Your tentative recommendation ig n
my opinhion, a vital and necessary

patient" and the school psychologi
er or marriage, family and child o

Sincerely,
M’”’% ﬁw@
ROBERT JAMES BERTON

RJIB:FL

Page 2

ot only salutary but also in
concomitant between the "elient-
st, iicensed clinical social work-
cunselor.



C

lst supp. Memo 68=107 EXHIBIT XIV
UNIVERSITY OF CALIFORNIA, BERKELEY

BERKELEY - DAVIE - IRVINE - LOS ANGELES « RIVFRSIDE - SAN DIEGG « SAN FRANCISCO

SANTA BARBARA - SANTA CRUZ

A 210 b6 e Faaphe Bt Laefanieg

SCHOOL, OF CAIMINDLOGY BERKELEY, CALIFORNIA T

November 4, 1968

Mr, John H. DeMoully

Executive Secretary

Callfornia Law Revislion Commission
School of Law

Stapford University

Stanford, California 94305

Dear Mr. DeMoully:

| am grateful for the opportunity to present my views to
the California Law Revision Commission on psychotherapist-patient
privilege,

The new evidence code of Callifornia which provides a special
psychotherapist~patient privilege has worked out extremely well
and 1 think it fair to say that Californfa now has the best law
on privilege in the country today.

t do agree that the psychotherapist-patient privilege
should be extended to social workers, marriage counselérs, and all
other relevant professional groups, 1 think you should pay no
heed, whatsoever, to the complaint by physicians that psychotherapy
should be restricted to those with a medical licensure. That day
is long since past, and the medical groups which have opposed the
extension of privilege to non~medical professional groups are
being very short-sighted and seifish in tleir interest, which in i
this case, is opposed to the public interest. I

One specific difficulty has ariser with the new evidence
code, a difficulty which was also presen- with the oid law: when §
a patient files a suit for personal inju-y he automatically waives !
his privilege, This has caused real hardship. In certain instances
that | know about litigants have been inkibited from filing a legit-

Imate personal injury suit for fear of luving a past psychiatric
record disclosed, In another case, the nlaintiff eliminated all
reference to "mental pain and suffering' from a suit for physical
Injury in the hope of preventing an extinsive psychiatric record
from being publicly disclosed, The defsadants still Insisted on
their right to access to the psychiatrit record and the plaintiff
was subject to the risk of public disc'csure of psychiatric material
which might have been very damaging,




)
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Mr, John H, Demoully Page 2

The law, as it operates today may effectively deprive a
person of his right to file a personal iajury suit {(or a malprac-
tice suit, and possibly a child custody action) in that fear of
public disclosure of past psychiatric treatment {with psychiatric
records containing derogatory information} may force him to refrain
from taking jegitimate legal action. This Is particularly likely
to be so with public figures, politicians, public office holders,
etc,, who can be badly hurt by disclosure of previous psychiatric
treatment,

_ } am famillar with, and | generally agree with, the legal
principle that a litigant cannot hide behind his own medical record,
But something should be done to remedy the unjust situation that
now exists, Perhaps there can be some way of restricting access to
the record, or to limit the scope of the deposition, or to prohibit
blanket subpoenas of medical records with resultant "fishing ex-
peditions',

Furthermore, when & litigant waives his privilege by filing
suit for personal injury he may have no idea whatsoever.as to what

he is waiving. He may believe that his psychiatric record contains

only innocuous material, but it may, In actual fact, contain all
sorts of derogatory comments, diagnoses, implications of sexual
perversion, etc,, etc., none of which the patient-litigant knows
about., He Is, therefore, in the unfortunate position of waiving
his right to confidentiality thinking that is a harmless thing to
do, yet he will end up doing much harm to himself,

| recommend that the law be changed to provide for the auto-

matic waiver of the psychotherapist-patient privilege only when the

plaintiff claimed damage for psychological injury or where the nature

of the suit clearly raises:relevant issues of the litigant's meatal
state, )

Sincerely yours,

Bernard L. Diamond, M.D,,
Professor of Criminology and
of Law and Llinical Professor
of Psychiatry
BLD:es
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November 5, 1968

John H, DeMoully, Executive Secretary
California Law Revision Commission
School of Law

Stanford University

Stanford, California 84305

Dear Mr. DeMoully:

In reply to your Letter of Transmittal of October 21,
1968, concerning the tentative recormmendation relating to the
Evidence Code Number 5 -~The Psychotherapist-Patient Privi~
lege, be advised that 1 have carefully read the transmitted material
and fully agree with the recommendations made.

1 consider it essential that all those who may lawfully
use therapeutic techniques be covered by the Psychotherapist-
Patient Privilege, i.e., School Psychologists, Clinical Social
Workers and Marriage, Family and Child Counselors, as de—~
fined by the relative legal definitions. I also heartily endorse the
extension of the terrn 'Confidential Communication® to the group
therapy situation.

I appreciate your including me in your deliberations.

Sincerely yours,

ASR:kam Alexander S. Rogawski, M. D,

do o2 i) OF SOUTHERN CALIFORNIA
DEPARTMENT OF PSYCHIATRY SCHOOL OF MEDICINE
DIVISION OF SOCIAL AND COMMUNITY PSYCHIATRY

1934 Hosvrrar Pracs Truxerons: CArrror 53115
Los Ancutss, Carreoriia 90033 Exrension: 73261
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CLINICAL SOCIAL WORK BY APPOINTMENT

ROBERT L. DEAN, M A. E

2107 VAN NESS AVENUE, SUITE 403

SAR FRANCISCO, CALIFORNIA $4108
OR S-a809

October 28, 1968

¥r, Jokm DeMoully, Executive Secretary
T2w Revision Jowniszicn '
Sehonl of Taw, Stanford University
Stanford, California OL30%

Tear ¥r, DeMoullv:

T am enclosing a few case examples
in clinieal so¢ial work prectice illustrating
rrobleas related to the lack ¢f privileged
communications. I an ccllecting examnles very
gieuvly and shall send others as 1 receive then
from my collezgues., I hope they may be of use in

(::w irdicating the present disadvartprecus ncositicn
of ¢linical soeial weork practice,

r
I am alsc enclosing & copy of o letter Bxhibit
I hove received from *ie directcr of the Tanmily IViT
Service Agency of darin County 25 & pnessible docunent
in explaining our situstion,

3incerely yours,

Zobert L. Dezn, ¥, 4, |
Clinical Sceial “orker 4




Case Examples in Clinical Social Werk Praictice Tlicstrating Problems Releted To

The Lack of Privilegsd Communicatirns

In Family Service Agencies

A woman came to the agency because of difficulties in her marriage. She
had & number of psychological problams of her own and decided tc eéntinue in
treatuwent even though her husband was unwilling to participate. When divorce
eventuated, the wife’s attorney wished to subpcena the sccial worker because
~c thought the testimony would be to nis client's advantege, Wrile the social
worker could hove testif ied thet the worman was werking ner problems out in
treatnent, a description of the niture cf the problems would have been
detrlnertal to the client. Such testimony also problably would have jeopzrdized
the treztment relaticnship and Curther progress in the case. Tae attorney wes
persuaded nct to subpeers the soecial worker,

& nsychotie weman whe had been dizpresed as "narancid schigzenhrenic! and
wra wras foncticonierg in 2 preczricus manner fellowing several hospitzlizstions,
came t¢ the agency seeking help with the most disturbed of her eight children.
She wss helped to find trestment for her distlirbed scn and toc come to terms
with her inability to handle her three teen-agers, azreeing ¢ haove them go

t~ their father, The former husband was alsc seen as part of the study. In the
process he became more realistic about his former wifet's mental illness which

he had not accepted hefore, and he alse "eccpnwzed ser inability te care for
the children. When he filed for custody of all the caildren, the social worker
was subpoened tec teogtify, It was Pinally agreed that the situaticn weuld be

studied and handled by the probaticn denartment so that testifying was not
necessary. It would have been verv detrimental to the social workef's relaticna-
~»ip with the mcther had she heen forced to testify.

In Psychiatric Clinics

A 25-year-old woman applied tc tne psychiatric clinic for treatment
with the presenting complaint that she frequently behzved in self-defeating
ways. She also was in the process of gebiing a diverce and in the early
phase o f treatnent divorce proceedings were underway. It was not until those
proceedings had been comnleted which teok scm¢ time, that the patient w
sble to revesal some important information whla she had conscinusly w*tnheld.
She revmorted withholding this since it wag hef correct uuderstandlng that her
sccisl worker therapist did net possess privileged contunication, The datg she
withheld had tremendously important bearing cn ihe dymamics of her situation and
the course of her trestment,

#H

& mother scught help from a clinical srgisl worker wwhen she discovered
thet her two teen-age daughters were invelved in'using =ariiuvana. She was very
ccncerned sbout the confidentiality in any tréstrent sitvatisn she night ene
gave in becavse she had sgnarsted from her tusband and was planning to File for

L]

diveree. She fesred thit ner houchend oi-ht use scme of the information she




When

wished to Jdivelre in seeicing
wished to pory with the scci-'
rrivileged commanications

1

for which she wrrld be forcad

A prominent business execchive in
discuss ;is distress over the tirn of cven
with & clinie patient who was biresterning

e cawe to the clinic after regular ours and wes
A0 w's tiie professicnel perscii on call oo thet

13 . . P RO - e D e . o
soowsicabions mmedictely Locans an lzoue L7 inls coten
sitration,

In & divorced Pexile, a *ﬁfhev and son wers in tres ment in the cliris,
the mother recuested a study of her ycunge;t dangnter, the father was
contacted and resronded by t,rva+nn1ng ccurt zeticn to 7air full custody of
both ¢hildren. Through iils ettornev he indleated & plan tc subpoens the clinic
regords. The case recuired e;ce;tzcnally careful recording since the faiher's
stated aim wzes to preve the mother onfit, Zventually, tne stef{ was zble to
ne2et with the narents' resmective attorneys tc internret the very substartial ‘
difficulties for evervone of working under tne threat thot the records right
he misvsed,

# 1,—1” i ‘'

Parents and son were both in trestmernt st the elinic, The father sued I
for divorce onon lezrming of the wife's nomesexual relaticnsiip with a peishbor,
iy

The father's atterney threetered tc subncena the records including the sceial
workerts intake netes with the ostessible nurpose of finding "evidence" of
the mothert's misconduct,  §

In divorced parents, the Tstrer hail eushbedy of ths children whent e
mother wes heapitalized 1q & psyenlatric Ebuwlta] Following dischzrze from
the nesplial, the mether gained custedy of the enilivren and scosht cllﬂlb

aelp for one of then. The “sther thre tened to recven the custody guestion
and to subpoena Lhe scogizl worker's intixe notes. Jecsuse the cise was in 3
process of referrzl te ancther sgency, tne exciznge of infermaticn had to
be handled with extreme core,

in Privzte Prazctice

During troertuwent of a teeneage zirl and her pareats, custedy of the child
wag recpened. The Triher reguested thet the zreisl verker tostify thnat the ehild's
walfaire would he hatter zarved 17 zhe ware in his ouziod frhrer and his
aticrrnev Finally sgeented the secinl —oriksrtfs els : testife op tae heosis
trat hot' the ~cther's cronfidence werld he viclsted and the ¢hild wruld bs advearsely

¥ Pented i ke ti,
” AN =l

wist &rpesvring in ccurt with inforraticn thet cruld he
construed n°~°t1ve*\ sgeinst sither aszent, :

#.
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family
- service
agency | SUITE 307 « 1005 A STREET « SAN RAFAEL, CALIF 94901 » PHONE 45G-3853

NICHOLAS M. SUNTZEFF, M.S.W.
OF MARIN COUMNTY . Executive Director

o
&
-
]
&
m
=
-
-
»
s
m
44

Mr. RoBerT Dean, ALC.5.W.

UnivERS$TY OF CaLiFrortta Menicar CEwnTER
ADuLT Psycuirarteic CLinic, Room 201

54N FrAaKC1SCo, CALtFO&NIA

RE: PRIVILEGED COMMUNICATION FCR
CUINICAL SOCIAL WORKIRS

xar Bos:

THE FAMILY SERVICE AnENCY oF Mamin COUNTY 15 mIGHLY CONCERNED ABOUT THE FACT
THAT SOCIAL WORKERS OFFERING NON-MEDICAL PSYCHOTHERAFY TQ HELP PCOPLE UNDERGOING
STRESS TO ACHIEYE BETTER FUNMCTJONIMG 00 NOT HAVE PRIVILEGED LOMMUNICATION. BE-
CAUSE THERE 15 ALWAYS THE POSSIRILITY OF A SUBPOENA THE CASE PECORDE WE KEEP

ARE EXTREMELY LIMITED. WE ARE FORCED WNOT TO RECAORD MUCH OF THE ESSENTIAL, INFOR-
MATION NEEDED AS REFERENCE TO HELE THE FAMILICS AHD INDIVIDUALS WE SEE,
GENERALLY SPEAKING WE LEAVE OUT ANY MATLRIAL DEALING WITH SUCH THINGS AS SEKUAL
PROBLEMS, POLITICAL ACTIVITY, PAST OR PRESENT SLHAVIOR THAT MIGHT BE USED
AGAINST AN INDIVIDUAL.

SINCE WE ARE A UNiTeo CRUZADE AGENCY WE SEE A FULL CRGSS~SECTION OF THE PCPULA-
TION OF Maniwn COUNr‘z‘ -— FEOSPLE FROM ALL AREAS AND ALL SOOIO-LCONOMIT LOVELS. We
SEE AFFLUEM'!‘, WELL-RHOWN FAMILIES AS WELL AS THOSE WeO ARY POCR. WHETHER HRICH
CR !"OOR, THE PUBLIC THAT |3 IN REED OF PSYCHOTHERAPELTIIU HELP SHDOULD HAVE THE
PROTECTION OF PRIVILEGED COMMUNICATION WREN THEY SEEK SUTH AELP.

iN OUR AGENCY THERE ARE SOME CASES THAT WE NOVER “orpa" -- THAT !5, tOENTIFY
[N ANY WAY BY NAMED CASE RECORD. E¥EN MOTES ARE KOT KEPT B8Y Tri{ PSYCHIATRIC
SOCIAL WORKER. HAVING SKIMPY RECORDS OR NONE AT ALl NATURALLY ADDS UP TO A
WEAKENING DOF YHE EFFECTIVENESS N OUR WORK WETH TROUBLED FAMILIES.

A GOOD, TYPICAL EXAMPLE OF THE PROBLEM OF OUR NOT HAVING PRIVILEGED COMMUN)CAT|ON
IS IN DUR SEEING A COURLE WMO ARE CORSIDERING DIVORCE. OFTEN THEY ARE REFERRED
FOR RELP N TRYING TO WORK OUT THE MARRIAGE, YET WITH A FOSSIBILITY OF A DIVORCE
ACTION OCCURRING, WE LEAVE OUT VERY IMPORTANT iTEMS FROM THE CASE RECORD ON THE
CHANCE THAT THC RECORD MiGHT BE SUBPOENAED. WE LEAVE OUT SUCH THINGS AS ANY
MENTION OF AFFTAIRS, PAST TRAWNSIENT WOMOSEXUAL BIMAVIOR, ETC. WE EVEN HAVE TO

o1 MEMBER GF FAMILY SERVICE ASSGTIATION OF AMERICA AND UMITED CRUSADE



Ms. RQEERT?DEAN {conT iNugD )

r
BE CAREFUL N WHAT WE RECORD N THE WAY OF EACH INDIVIDUAL'S PSYCHO-SOCIAL
DIAGNOSIS. WHEN A cnoueLr SEEXS HLLP, THEY, IMOIVIDUALLY HAVE TO FEEL CONFIDENT
AND FREE TO BRING OUT AND DISCUSE VERY INTIMATE AND SERSONAL MATERIAL .

We cannoT seg THE LOGIC OF HAVING PRIVILEGED COMMUNICAT ION GIVESN T ATTORKEYS
AND PS?CHOLOGISTS, BUT NOT TO CLINICAL SOCIAL WORKERS. AS 4 MATTER OF PRO=
TECTION TO THE FUBLIC AND TO BE EFFECTIVE (M THCIR WORK , ATTCRNEYS AND PSYCHOLOw-
GISTS HAVE SUCH PRIVILDGE. WE NEED THI153, ToO.

SINCE 1956 ouR AGENCY HAS BEDN SUBPOENAED FIVE TIMESD wm THREF TIMES rOR DUR CASE
RECORDS. AND TWICTE FOR PERSONAL APPEARANCE OF A STAFF MEMAr® (8 STRARAIE INSTANCES.
IN Four, THE CASES invoiviDn PERSONAL THIURY T0 A FORMER CLIENT. THE OCLFENSE AT-
FTORNEYS DESIRED INFORMATION TO PROVE THE FORMOR CLIENTS AS BEING HARITUALLY
NEGLIGENT OR ACCIDENT PRONE. A TYe|CAL CASE WAS ONE WHERE{ THE FORMER CLIENT WAS
INJURED 8Y HIS AUTOMOBILE WHEN THE DRAKES IN THE PARKED CAR GAVE AND THE CAR
ROLLED IMTO HiIM. ALL OF THE ACCIDENTS CLLURRED SOMETIME AFTER THE CLIENT TERMi-
NATED WiTH US. 4 DOUBT WHETHER ANY OF DUR SUBPOENAED RECORDS WERE OF VALUE.

THE FIFTH INSTANCE WAS WHEN ONE OF OUR COUNSELORS WAS SURPOEMAED 70 APPLAR N
COMRT TO TESTIFY IN A MURDER TRIAL. A MAN KILLED RIS wifr. Tee MAN WAS SEEN
ONLY ONCE FOR A BRIEF, BEGINNING EXPLORATORY INTERVIEW, HE DID NOT Kepp THE SUB=-
SEQUENT INTERVIEW THAT WAS SCHEGULED. !T WAL SHORTLY AFTENR YHAT THAT THE MURGER
OCCURRED. THE JUDGE QUEST IONED THE APPEARANCEY OF OLR SOCIAL WORKER AS TO WHE THER
HE WAS IN COURT AS AN “£xPeat" OR AS A WITNESS. TeSTIMONY EVENTUALLY CONCLUDED
THAT THE MAN HAD ONE APFO(NTMENT AT OUR AGENCY, THAT HE SHOWED SOME ANGER, BUT
THAT QUR FAMILY COUNSELOR COULD MOT DIAGNOSE THE MAN AS "PARANOID,"

| DO NOT XNOW OF ANY INSTANGCT WHERE AN AGENCY OR A SOCIAL WORKER WAS SUBPOENAED
IN A DIVORCE CASE OR OTHER COURT ACTION. NOT HAVING PRIVILEGED COMMUNICATION
THERE IS ALWAYS THAT POSSIBILITY. 1T 135 MY UMLERSTANDING THAT §F THIS VPR
OCCURS THE TLSTIMONY GIVEN PROBABLY WOULD BE RULED OuT AS "HERESAY." FReM our
POINT OF VIEW, TESTIMONY WOULD PROBABLY BF DAMAGING TO BO0TH SIOFS. 1T wowLo
FURTHER PRECLUDE THE PEOPLE INVYOLVED IN SEENKING HELP AGAN. 1T MAY PREVERT
OTHERS NEEDING HELP 1N APPLYING.

17 1S GENERALLY NOT HNOWN THAT W& LACK PRIVILEGY & COMMUNICATION. | 00 NOT KNOW

HOW MANY FEOPLE RESIST SEEKING HELP IF THEY DO #..vE SUCH KNOWLEDSE. ONLY ONCE

SOME TIME AGO AT A SOCIAL GATHERING, A WOMAN TOLD ME THAT SHE WOULD LIKE T0 SEEK
HELP YET KNEW THAT LEGALLY THINGS SHE MIGHT BRIN{ OUT WOULD NOT BE STRICTLY

COMF IDENTIAL,

WE KNOW THAT MILITARY FAMILIES GFTEN SEEK WELP GUS SIDE THE MILITARY , FEARING THAT
THE IR SEEKING HELP MIGHT BECOME KMOWN. THIS, WE GELIEVE, 15 ANOTHER INDICATOR
FOR THE NEFD OF PRIVILEGEG COMMUNICATION.

WE BELIEVE THAT PRIVILEGED COMMUNICATION SHOULD BE  JIVEN 70 (LINILAL SO0 1AL
WORKERS (R THE SOCIAL WORKERS N AGENCIES LIKE A FMiLY SERVICE AGERCY. WE
00 NOT SEE THE NEED FOR PRIVILEGED TOMMUNICATION TO 30CIAL WORKERS WHD ARE OTHER

THAN THOSE DEFINED AS "CUINICAL SOCIAL WORKERS." SUBL T AGENCIES SUCH AS PRGBA-
TION DEPARTMENTS OR WELFARE DEPARTMENTS TNAT MAVE T) MAKE REFORTS A5 4 MATTER OF
THEIR WORK, NATURALLY SHOULD NOT BE COVERED. ALSC <10 jAL WORKMERS WHO ARE SOLELY

!




M. Rosert Dean (dontinugn)
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WORKING AS FACULTY MEMBERS , L OMMUN
PRACT IT IONERS MAY BEC EXCLUDED,

NS /ORH

cc: SENATOR Jonn MCCARTHY
ASSEMBLYMAN WiILL 1AM BasLEY

(TY GRGAMIZATILION SPECYALYETS; AND
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NicHoLas M. SuntzoFr, ACGW
Exgcurive DIRECToR
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CEDARS-SINALI MEDICAL CENTER
Eeply to:

5720 BEVERLY BOULEVARD Ta.ephona: £55.5500
L3S ANSELES, CALIFORMNIA $0548 Aren Cogs 233

(otober 28, 1988

Jonn H. DeMoully, LExecutive Sacrcga“v
ifornia Law Revision Commissio

Scnoal of lLaw

Stanford, Califormia Y4305

Dear Mr. DeMouliy:

i have received the Commission's tentative recommendation velating

to the Evidence Code, dumber 5 - The Psychotherapist - Patient Priv-
ilega. I think that the recommendations are excellent and extrenely
important. I have encountersd a number of situations in whichn the
absence of privilege has interfered with psychotherapy and cite these
example illustrations:

a divorced mother of a small child in psycnotherapy with me who
has witnheld material impertant for diagnosing and treating the
chila for fear of its weing divulged in court in a custody suit
prought by the father:

an adolescent patient who withiield higniy significant material
relating to experiences with per parfnrq pecause of the possi-
bility of the therapizt having to testify in a custoedy trial:

marital partners Lontwwrlating divorce who refused psychothera-
peutic nelp because of apprensnsion anout intimate material
belng divuiged in court in a divorse hearing.

The protection of yrlvii d ”OmﬁuPLCdtloh Latween patient and psycho-
therapist is essential to facilitate a nelp-giving process. It is
cnly rational to extend the PrtVl age to a‘” those actually practic-
ing psychotherapy.

/pdé%ely s
.Ir *75‘;%4:' / ’i’“éﬂﬂ ot
Bernlce ﬁugen aun

Licensed Clinical Social Worksr
Chief Psychiatric Social dorker
Department of Child Psychiatry

g‘.

=
=
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UNIVERSITY OF SOUTHERN CALIFORNIA
BCHOOL OF S5TIAL WORK
UNIVERSITY PARK
LOS ANGELES, CALIFORNIA 35007

Oetober 29, 1968

Mz, Jokm H. DeMoully, Executive Secreiary
California Law Revision Commissicn

Sehool of law

Stanford University

Stanford, California 9305

Dear Mxr., DeMoully:

T am writing to advise the Californis Law Revision Commission of my
endorsement of Its tentetive recommerndation for revision of the Evidence
Code relating o psychotherapist-patient priviiege.

As a psychotherapist, T have besn called to testiry and compelled
toc reveal informetion that & proved to be psychologicelly damaging to my
elient and of no waterisl ixportance to the csuse of Justice, This has
resulted in my having to advise clients subseguently that I could not
insure cenfidentially in their reiationship with we. As the Commissions
tentative recommendaticn sugpests, such inhibition of therapist-patient
comminication substantially limits the therapeutic process.

T urge that the Commission submit its recommendetion for early
legislative consideraticn and offer my covperntion in this study in
what ever manner seems approprisie.

s — H 7 -
,;f P s e kfah 1 & N
Fov L S g o

Sra T L mTE T U

Carl M. Shafer, LSU
Assistant Professor
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SYLVIA FOWLER, M.EMW., ALLSAW,
1245 GLENDON AVENLL
LOS AMNGELES, DALIFDRMIA 20084
TELESHING AT4-70%2

California Law Revision Commission
Bchool of Law
Stanford, California SLI0S
fie: The Eviasnce Code
5 The Psychotherapist-Patien
Privilegs
(45 revieed Oct, 21, 1968)

Dezar Sirs:

4s g Clinicsl Sccial #worker I zm nost favoradly impressed by the long
needed changes proposed by the California Law Commission which would
include Clinicel Sooizl Workers and other qualified psychotherapists
in the matter of privileged communication.

in my practice throughout the years, both in agennies and in private
work, I have encountered many instances whers patisnts have bsen too
fearful o divulge nighly pertinent information bacause I couldnot
guarantee conlidentiality lsgaily. This, of course, has msde for
serious hendicaps ir peychotherapeutic work.

It has been a common problem frequenily discussec by my colleaggues .
Tour passage of tne revisions will be & giant step foward in our work
with very troubled people,

Zincerely yours,
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VALLEY MENTAL HEALTH CENTER
12735 VENTURA BOULEVARD

STUDHO CITY, CALIFORNIA

TELEPHONE
769.5924

Novenmber 2, 1968

california Law Revision Commission
School of Law
Stanford, California 94305

Gentlemen:
Regarding your tentative recommendations relating

to the psychotherapist-patient privilege provisions of the
Evidence Code, I stroggly support these as proposed.,

From my own experience and that of my colleagues,
patients who are reluctant tc disclose embarrassing or po-
tentially damaging information cannot be given reassurances
of legal protection if they have chosen to seek help from
psychotherapists excluded from privilege in the existing .
iaw, This is both capricious and centrary to publice poliey.
In addition, excluded psychotherapists are put in an unten-
able position in a court of law where they must aither vio-
late their ethics and responsibilities to their patients,
or be in contempt of court.

With regard to group paychothera this technique
promises to be nng of ourgmosg gf ective mggélities. Anygu

thing which discourages the use of such valuable thera-
peutic tools must be contrary to the interests 6f society.

I repeat that for the above reasons I emphatically
endorse the Commission's proposals for modification of.
the Evidence Code regarding psychotherapist-patient privilege
as stated in your communication of October 21, 1968,

Yours truly,
2rin. V. K2,
Ho. -
W, ACSW

%arvin ¥, Kaphan, MS

arriage, Family and Child
Counselor Licg, #717

Clinical Social Worker Lic.#181
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J. DOMALD CAMERON, ACSW 4 7 -
EXECUTIVE DIRECIOR 142 NC. FULTON FRESNO, CALIFORNIA 93701
Phone 485-2751

November 4, 1968

California Law Revision Commission
School of Law
Stanford, California 94305

Gentlemen:

I fully support the proposed revisions to extend privi-
ledge communication to marriage counselors and clinical
soclial workers.

It is unfair that those whose incomes prohibit their
going to a private psychologist or psychiatrist are
deprived of this. The same benefits should be extended
to those who receive marriage and family counseling in ,
Family Service agencies which is done by licensed marri-
age counselors and clinical soclial workers.,

Very truly yours,

s

- e
s ot
BEGC:ch E. G. "Jack" Crews

President
Board of Directors

Mewber of Ysited Conead
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s soc la ' l ° n 375 CAMBRIDGE AVENUE + PALD ALTO, CALIFORMIA 94304 - TELEPHONE 326-6574

OF PALD ALTOD . GERTRUDE M., HENGERER, Ph.D.
AND LOS ALTOS Exacutive Diractor

November &, 1968

¥r. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, Califormia 94305

Dear Mr. DeMoully,

I am in whole-hearted support of your tentative recommendation relating to
psychotherapist~patient privilege in the Evidence Code. I was an ardent
supporter to secure passage of the Senate bill to license Clinical Social
Workers and neediess to say was distressed when we were not able te get
privileged communication last yearv.

In addition to my Executive respensibility here at Family Serwvice, I am also
chairman of the Westerm Regional Committee of National Family Service Association
of America. This is an organization of some %0 accredited family agencies in

the Western Region of which 30 are in California. I know that executives of
these family agencies and their staffs would also join me in urging that this
bill be placed hefore the Legislature and supported for passage.

I would like very much to be kept informed as to the final action the Commission
takes on your tentative recommendation. I would alsc appreciate any help you
might give me should the bill appear before the Legislature as to what steps

we might take to support its adoption by the Lepislature.

Thank you very much.

e stely,

ilh ,
-C“LCEHJALMFQV\x&&~wﬁfmduﬁhw’

Gertrude M. Hengerer, Ph.D.
Executive Director

GMH:mb

als

MEMBER OF FAMILY SERVICE ASSOCIATION OF AMERICA w
AND THE UNITED FUND OF SANTA CLARA COUNTY

s
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San Diegy Stace College
S Biego, Cabfornis 52315

School of Soclel Work MNovember 4, 1968

Mr., John #, DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Bear Mr., DeMoully:

I have now had the opportunity to review the "Tentative
Recommendations relating to The Evidence Code, XNo. 5, The Psvcho-
therapist~Patient Privilege,” revised (ctober 21, 1968, and trans-
mitted by your letter dated Qctober 21, 1965,

The proposed changes being recommended by the Califommia Law
Revision Commissicn to protect by law the confidential communicarions
of licenged school psychologists, clinical sociel workers, and marriage,
family and child counselors within the scope of the psychotherapist-
patient privileges seems so eminently sensible that I trust it will be
recommended to and enacted by the California Zegislature., Such legis-
lation would remove a serious handicap for thase practitioners, T
know from personal knowledge the difficulties which the lack of pro-
tection your Commission now proposes to offer, has posed for climical
social workers and I am gratified that the difficulty is in process of
being eliminated,.

Is it possible that scheol social workers (sometimes known here
in California as visiting teachers) could alsco be covered in your recom-
mendations? They aro subject to educational and other requirements
under the Bducatiomal Cods and their noesition in relation to their
practice in the achool system is not unlike certain of those practi-~
tioners wou propose to zccorvd wrivilaged communicatrion by law,

1 was gratified to ses these recommendations and generally
pleased with their context,

Since there zre related areas of concern, I trust your Commission
will undertake to examine ofher areas where existing legislation may be
considered for revision,

Sinceraly yours,
——
S

;.:,-f_':‘) i e o i

Ernest ¥, Witte
Dean
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I. DOWMALD CAMERON, ACSW - 442 NO. FULTON -  FRESNO, CALIFORNIA 93701
IXECUTIVE DIRECTOR
Phone 485.2751

October 30, 1968

California Law Revision Commission
Schoal of Law
Stanford, California 94305

Dear Sirs:

Thank you for the opportunity to express my opinlon, and
the opinion of my staff on the proposed legal revision

effecting psychotherapist-patient privilege.

our staff has among its members people licensed as marriage,
family and child counselors and people in the process of
‘becoming licensed clinical social workers. We all believe
that the proposed revisicnsof October 21, 1968 are not only
appropriate but imperative.

Not being subject to privilege communication frequently
makes people hesitant to reveal pertinent information

to our counselors and adversely effects the results of
counseling.

We give our fullest endorsement t> the proposed'changes
and with this goes our hope that the change can be effected
as soon as possible.

Yery ;:;u/ly Youps. -,
- ; '__,/ =44 . [
A i)
JDC:ch ~“J. Donald Cameron, ACSW
Executive Director

Whember qf 11 sited Comsade
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L DONAD CAMERDN, ACSW 447 MO, HUTOM - FRESNG, CALIFORNIA 93701

IECUTYE DIRECTOR

Phone 485.2751

Octobar 30, 1268

California Law Revigion Commission
Schocl of Lavw
Stanford, Californiz 94305

Dear Sirs:
Thank vou for the opportunity to express my cpinion, and

the opinion of my staff on ithe proposed legal revision
effecting psychotherapist-patient privilege,

our staff has among its members people licensaed as marriage,
family and child counselors and people in the process of
becoming licensed clinical social workers. We all nelieve
that the proposed revisionsof Octocher 21, 1268 are not only
appropriate but imperative,

Not peing subject to privilege communication frequently
makes people hesitant to revesl pertinent information
to our counselors and adversely =ffects the results of
counssliing,

We give our fullsst endorsemsent to the propeosed changes
and with this goes ocur hope that the change can be effected
as soon as possible.

fexy tray youss.

A L e R B T
L T T AL

L e ,
JDC2ch -~J. Donald Cameron, ACSW
Executive Director

?ffm&!n 4 if é%d' t'fmaa{-
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THE VALLEY PSYDHIATRIOC MEDICAL CLINIC
1515 THE ALAMEDA, SUITE 2-A
San JOBE, CALIFORNIA
2957765

ATAFF

MUREAY BOWER, M.D.

Gorood R COHEN, M.O.
KONRAD FistHer, M.B.W.
ELizagerd R FREEOMAM. M.B.W,

PrTERe, M.D. .
i L B, MoA. M.D. Cetober 24, 1968

Priip M, BTEMN, M.D.
dOHN WA, M.A.

To whom it may concern:

When in private prectice, there were a number of occasicns when
the nature of the presenting problem included potential {litigations)
material--divorce, child custody, pertnership, ete.--in which the possible
communication to me, not being covered by the privilege communication
statute, would place the client in jeopardy. ¥nowing this would make
the patient withheld information needed for the therapeutic process as well
as avert the relationship needed tc do this work., I feltethically compelled
to inform the client, The client then chose to seck services with a
physician where this would not be =z problem. The cbvious mischief of this
kind of situation end its msny ramifications, I think, are obvious.

Further in the employ of a private non-proprietary psychiatric clinic
and in a proprietary psychiatriec clinic¢, three occasions cccurred where
attorneys, two in divorce proceedings and custody disputes, have attempted
to menipulate and threaten (please see letter from me to local Santa {lars
County Bar Association if confirmatory evidence is required).

There is a common assumption that other diseiplines functicning in
a medical setting are covered under a physicians privilege--this, to my
knowledge, has never been tasted in sy court action. I belleve that nurses
have been required to testify and are nol so covered under a "blanket
privilege" and would not perscrally find such an assumption sufflcient to
operate on as it would leave me and my clients vulinerable in a way which I
feel is unprofessional and 11l advisad.

T hope this informatior is of use to you in correcting a longstanding
inequity in the statutes as they acw exist. It has the potential and in
fact does much mischief to both the practicing elinical social worker and
the people that they serve.

Sincerely,

Konrad Fischer, LCSW
Licensed Clinical Social Worker
Chief Psychietric Social Worker
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1st Supp. Memo 68-107 EXHISIT XIVIIY

1005 Pavilion Drive
Pomons, Californis 91766

Novesber 6, 1963

Celifornia Iaw Revision Commission
School of Law

Stanford, California 94305

Dear Mr. DeMoully:

I carefully read the tentative recopmendstion relating to the
Evidence Code #5, the pesychotherapist-patient privilege. Ad-

mittedly, my legal background is limited. I cannot intelligently.

comment on tue legal design of your recommendations. I ean,
however, enthusiastically support the intent of your recommends-
tions, i.e., to regard as privileged information the confidential
commmication between the socisl worker and the client.

It has come to my sttention recently that a nurse employed in u
Short Doyle Clinic has been subpoened to epvear in Court. I
understand that she will have to reveal confidential information
which she received as the employee of the Clinie, I am wondering
if there should be a blanket inclusion of epployees in mentel
health clinies.

Si/nc/efely;
Z L

. ';_-'C—:;__,f_éu
{Mrs) Hannah ¥. Flack

HFF:al
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N A ASSOCIATION

OF

SOCIAL

WORKERS
LOS ANGELES AREA CHAPTER 601 No, Vermont Ave., Suite 201 « Los Angeles, Calif. 90004 + 663-3245
" November 4, 1968

INC,

Mr. Jobhn H. DeMoully,

Executive Secretary

Caiifornia Law Revision Commission
School of lLaw

Stanford, California 9430%

Dear Mr. DeMoully:

I have reviewed with great interest the tentative recommendations related to
the psychotherapist-patient privilege under the Evidence Code extending
confidential commnication to licensed clinical social workers and marriage,
family and child counselors as weil as school psychologists,

Our professional association considers the inclusion of social work practitioners
in the group of psychotherapists to whom privileged communications can be

made a3 an extremely valuable and socially desirable extension of the law.

Social workers frequently work with persons in marital conflict, with ado-
lescents in conflict with their parents and with situations of conflict

among parents and children. Successful therapy does require sharing of

intimate details of intra-familial life as well as complete honesty about
personal factors. Without assurances that such material can be held in

strict confidence, those seeking help may be unwilling to talk freely and
therefore the social worker is hawpered in using his skills to offer help.

We strongly support your tentative recommendation as an urgently needed re-
form in the Californiz law.

Sincerely,

-

s _/ -
f L - x P L
A_.P LSS AR . ’/:PF.: ‘; e N

(Mrs.) Katherine 8. Lester, Certified Clinical Social Worker
Chairman, Division of Professional Standards

National Asscciation of Social Workers,

Los Angeles Area Chapter

KSL:mh
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@8  CATHOUC SOCIAL SERVICE of the Diocese of Oakland, California
Sirving Alemads wnd Contre Costa Countics

November 5, 1968

Mr. John H. De Moully, Executive Secretary
California Law Revision Commission

School of Law -

stanford University

Stanford, California

Dear Mr. De Mouily:

As a family service agency providing counseling to families and
individuals in the East Bay, we wish to address ourselves to the forth-
coming recommendations of the Commission concerning the psychotherapist-
patient privilege, under the Evidence Code. We support your
recommendation of extension of privileged commnication to the school
psychologist, the clinical social worker, and to the marriage, family and
child counselor. The guarantee of confidentiality will enable the ciient
to utilize more effectively the psychotherapeutic relationship.

At the same time, we wish to point out that voluntary family
service agencies such as Catholic Social Service are offering many
of the same services to cllents, utilizing the skills of trained
social workers with MSWs, and the same psychotherapeutic processes.
The clientele of these agencies stand to benefit to the same degree
from the protection of their confidences - as has been recognized in
the Conciliation Court Law. MWe strongly urge that you incorporate this
same privilege for accredited family service agencies operating as non-
profit corporations under the laws of the State of California.

We would welcome your commnents.

Sincerely,

oo "

. '._. A ;S : /?{ ) Y .

i e S Y ey et
‘ e

Rev. William V. Macchi, MSW
Executive Director

WVM:itg
: 75 . - s
An Agency of Catholic Charities / Participating in United Bay Area Crusade
Please oddress reply to:

o U ] B [ 0 0
&7 C.... ™. 27371 Colaraga Ave. 433 Julferson S2. 1300 Seforl 5. 235 5t Mary 54 3213 Narth Main 51. 225 Civic Ten:
Frement, PA3SL 94545 Ocliond, 34607 Piisbyrg, M3 Pleasanion, 94566 Plagsunt Hilk, 94523 Sidhwnond, $i

7922444 783.2747 B34-5454 £32.73%F BU4-3266 Y35-5220 marn

L. = J




o

= ~ - v . . |
. lst Suppe Youo G317 BiyIRam |

GREATER BAY AREA COUNCIL OF FAMILY SOCIAL AGENCIES
433 JEFFERSON STREET, OAKLAND, CALIFORKIA~94807

November 4, 1948

Mr. Jdohn H. De Moully, Executive Secretary
Caiifornia Law Revision Commission

School of Law-Stanford University
Stanford, California

Dear Mr. De Moully:

Mr. Stanley Bass, Executive Director of the Jewish Family Service
of Alameda and Contra Costa Counties, nas called to our atiention
your tentative recommendation relating to the psvchotherapist~
patient privilege. As am organization representing a group of
family service agencies serving the Bay Area and financed by the
United Bay Area Crusade (list attached}, we are vitally concernad
with this problem and would wish to convey our suggestions,

We endorse the extension of privileged communication to those
professions which you have ocutlined in your material, We believe
that it is in the interest of better service to the individuals
and the families obtaining psychosocial and piychotherapeutic
services from those sources,

At the same time, we are seriously concerned that the recommenda-
tion omits any reference to voluntary family service agencies. We
are also providing many of the same services as outlined for the
above professions and utilizing the same processes and methods,
Our staffs consist of trained counsellors with the Master's degree
in Social Work or allied counseling sequences. Our clientele can
best be served if they enjoy the same privileged communication and
can thus share freely with our treatment staff those intimate
facets of their life which will enbance the ireatment process,

We respectfully request that you inciude in your final recommenda-
tion the extension of priviieged communication to accredited family
service agencies. We would appreciate your observations in this

regard.
Sincerely,
Ve L o
C. Thorne Corse,
President
CTC:tg

Enc,



help for troubled families

Troubled families find heip ot one of the
agencies of the Greater Bay Area Council of
Family Service Agencies.

Agencies provide heip with marital diffi-
culties, parent-child problems, individua!
personality adjusiment problems of children,
adjustment fo retiring, and aging end voca-
tional difficulties. Agencies provide re-
sources for community needs and commun-
ities work in cooperation with agenciestore-
solve sociol problems.

The Council is e non-profif organization
which prawdes o medium for furthering the

cims and methods of Family Service. it pro-
vides for the disseminalion o the general
public, to specilic groups and to member
cgencies, knowledge and information con-
cerning Family Services’ programs.

The Council spansors Plays for Living, Inc,,
a non-profit erganization which presents
plays in order to acquaint audiences with
the services availoble at the Family Service
agencies,

The Councili is comprised of 2 delegates
ithe executive director and o board repre-
sentative! from each of 14 agenc;es

greafer bay area council
of family service agencies

Member ogencies of the Council are:

Family Service Agency of Alameda
2225 Sania Clara Avenue
Alameda, Colifornia 94501

Phone: 521-4135}

Family Service Agency of Centrol Alameds County
574 Calion Avenue

San Leandro, California 94577

Phone; 4834715

Jewith Family Services of Alomeda &
Contra Costa Counties

3425 Shefield Avenuve

Qakland, Calitornia 94602

Phone: 5326314

Femily Service of Bevkeley
2015 . 6th Street

Berkeley, California 94710
Phone: 845.1929

Fomily Service Agency of Marin County
1065 A Streat

San Refael, California 94541

Phone: 456-3853

Family Service of the North Bay
401 Amador Sireat

Yatlejo, California 94590
Phone: 6445938

Fomily Service Bureou, CGaklgad
445 - 30¢th Sireet

Qaldand, Calitarnic #4609
Phone: 834-5433

Catholic Social Service of the Discesea of Onldond
433 Jeffersgn Street

Qoiland, Califarnia 94407

Phone: 834-5656&

Family Service Associction of Pale Alle & Los Altos
375 Cambridge Avenue

Palo Alte, Coldornic 94308

Phone: 792.5141

Fam:iy Service Agency of Sen Francisco
1016 Gough Street

San Frarciseo, Califarnia 94109

Phone; 474.7310

Cuathotiz Social £ervice of the
Archidiocess of San Fraencisco
1825 Mission Strea?

Son Franciscs, Callfornic $4103
Phona: 883-3200

Jewish Family Sesvire Agency,
Son Francisco & Peninsulo

1400 Scott Street

Sen Francisco, Colifornio 94115
Phone: 567-8860

Family Service Agency of Santa Clara County
55 F, Empira Strest

San Juse, Californio 95112

Phane: 2957664

Family Service Agency of San Mateo County
1874 £} Comino Real

Burtingeme, Califoraia 94010

Phone; 4%2.0555

The maoin offices of the agencies are listed. Bronch office |ocations may be obtoired from the moin officas.
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ACCRENDITED AGENCY
FAMILY BUARVICE
ASEOCIATION

JEWISH FAMILY SERVICE of Alameda and Contra Costa Counties oF AMERICA

~~Jf >\

3245 Sheffield Avenue, Qakiand, California 94602 « Telephone 532-6314 OFFICERS
Staniey Bass, Executive Director Mirs. Albert Kellson
Mti’ir;lcni Grutman

Mrs. Goorge Ratevia
Secretary

Octokar 31, 1968

Gr. John L. Ue Moulls

hzecutiva fecretar:y

California Law Revision Comnission
Schonl of Iaw

Stanford University

Stranford, California 54305

I wish to eurress ny avoreciation for +he orwortunity o comaent
or. ti tentative recaweandation relating to the nsychotheranist-
patient rwivilecs wider tihw Uvidence Code 23 ner your lebter of
traazaittal of Ooctober 21, 1952,

45 one who nas keen trofessicnally assccoiated with volunt tary aceredited
family servics zcsencies for more thar twe Sensdics administratively

and as a practiticncr weinr ssychesocial and oevehotheraseutic

aethods and neasures, I tire gutonsion of the sy roactherapist-
watient privilsge o & nEVE ﬁl«ml,u, the clirical social
vorker and the rareri i

Y CORnCErn, aowever, "NQion aaits the
aooredited volunhfrv ov;.ns psychesceial
and rsychotherapmtic Sar in the

po;ulation, many of s rolerred Lo vuullr scnc*l cguldance
Sanarbsents, the medical and ecal vrofessions, the clzrgy, county
rrobation desartments and other comraun ity hoalth ang welfdre services.
The above chnission uesns that the large numoer of facilies andg
individuals for whom thz treatment relationsniy is astablished

within the Family servies agen y fething will cont nue to be cenrived
of the vrotection of mrivilesed communication.
Iad

California lewislation waieh enactes tﬂe licensing ef ¢linieal
social workers and marriage, family and child counselors emennts

the profgssionally trained staff of the ZTarily service agency. This
avemption Is grantod hecause it ie recoqnized tihat the accoredited
volantary family service Tuncticns as & lecal ent ity under state

A Division of the Jewish Welfare Federation of Alameda and Contra Costa Cousties

A Beneficiary of 1he United Bay Area Crusade and of the United Jewish Welfare Fund
' Member of the Family Service Association of Ametica
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FAMILY SERVICE AGENCY

OF CENTRAL ALAMEDA COUNTY

576 CALLAN AVE., SAN LEANDRD, CALIF. 94577
483-5715

. “« JOHN EREMKC
EXECUTIYE DIRECTOF

October 31, 1968

Mr. dohn H. De Moully, fxecutive Secretary
California Iaw Revizion Commission
Schocl of Law

tanford, California 4305

Dear Mr. De Moully:

It has come to my attertion fhrough colleagues in the Family Service
field that legislation is currently being developed to amend the
Evidence Code. I undersitsnd that the legislation if passed will
extend privileged communication te licensed clinical social workers,
school psychologists and Femily, Marriage and Child counselors as

it pertains to the psycho-therapist - patient relationship.

I believe this legislation will fall far short of ite objectives if

it does not also cover socisl work prachitioners in Family Service
Agencies. The absence of the yprotection te the client in his re-
lationship to a Family Service Agency has long been a seriocus lack

in our various communities, I [eel thal it is of raramount importance
that the proposed legislation be expanded o include rrivileged
communication te Family Service Agencies ans their clients.

Siccerely,
. : 4 - 3 e
L L Hg Lo AE 2o d2f

5 mremko, ACSW
mxecutive Director

JE/31
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John H., De Koully 333 W. L surel Dr,
Executive Secretary Salinas, Californie
. Californis Law Revision Comm, 33901

- Stanford University, Californiz

October 29, 1968

Dear Mr, De Moully:

In snswer to your letter regarding possible changes under the
Evidence Code, I zs a licensed ¢linical social worker offer the
following comments:

Generally speaking, only licensed privete practitioners need this
extended privilege under law, Professionals employed by social
agencies public or private { such as Welfare, Family Planning,
Hospitals, Clinics, Schools, Probation and Parole, etc.), function
ag a member of thet agency, representing its purpose in individusl
deaslings with clients or patients, The privileges of confidentialif;
are governed by the nature and policy of the mgency.

I suggest that the term psychotherapist be limited in the
proposed Revision to psychiatrists, licensed psychologists, and
licensed socizl workers. These are the only three professional
disciplinesthat provide for specialized training in the knowledge,
skills, ethics and practice of psychotherapy. h

Essentially there is no sccizl conflict between the psycho-
theraputic goals and those of the judicial system. Both are for
the promotion and protection of the welfare of the whole. The
psychotherapist is as responsible for the "good" or the community
as he is for the "good" of the individual patient.

A patient confides in a therapist willingly because he trusis in
the professionsl judgement snd ability of the therapist. Specific
facts relating te detailed circumstances of life problems of =
patient are not necessary for a therapist to know in helping that
patient resolve emotional conflicts,

I would rather see the Psychology Licensing Law remain as 1is,
than to see a blenket extension of the term psychotherspist and of
the privilefe of confidentiality.

As a recently licensed cliniceal socisl worker it is my under-
standing that beside & M3W degree, five years of clinical exper-
ience is required by.the licensing law, Does Califormia have two
different catagories of licensed social workers?

It has been the thinking of the National Association of Social
Workers that practioners engsged in private prectice need five
years of prior supervised agency experience. 1 would like to see
such socizl workers licensed upon that basis,.. and inciuded under
the definition of psychotherapist.

Society is best protected by keeping standards high rather than
in lowering and broadening them. Let the professions "earn" their

privileges, If school psychologists for example feel ? rea% need
over




()

()

B

for extension of privileges let them convince their own prcfessing—
al Assoeiation to broaden these privliges first within the profession
of ¢linical psychology.

Very truly, _ o
S ' —
i 4 (T et

)
o

- s - o
e - } ‘;{,;r..'{é_{fpﬁ'/\.,.

+

(¥rs.) Lorraine M. Landau
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UNIVERSITY OF CALIFORNIA
SAN FRANCISCO MEDICAL CENTER

BERKELEY » DAVIS * IRVINE * LOS ANCELES + RIVERSIDE « SAN DIECO + SAN FRANCISCO SANTA BARBARA * EANTA CRUZ

UNIVERSITY OF CALIFORNLA HOSPITALS SAN FRANGISCO, CALTFORNIA 4123

November 7, 1068

California Law Bevision Commission
School of Law

Stanford University

Stanford, Califormia 064305

Be: Tentative recommendation relating to "The Evidence Code #8. The
psychotherapist-patient privilege.”

Dear Sirse:

I commend your tentative recommendations concerning extension of the
psychotherapist-patient privileged communication to school counselers,
licensed clinical social workers, and licensed marriamge, family or chjléd
counselore. I comcur in your reasoning that these professionals egtablish
essentially the same sorts of relationships with clients as do paychiatriat
and psychologist psychotherapists and that their work with their cliemts
requires the same protection of commmication, I asincerely bope that tbhe
legislation is enacted.

In your proposal for legislation you strike out "examimation" noting that
"eonsultation™ is broad enongh to cover this, Presumably the law presently
covers any relationship between "psychotherapist" as presently defined

and that psychotherapist's patient. Your interpretation to that effect

was clarifying to me since I had sometimes wondered if comwunications

to me in my role as psychodiagnostician were covered in the szame way as
those I receive in my role as psychotherapist.

Sincerely,

Leslie A, Davison, Ph.D,
Asst, Clinical Professor of Medical
Psychology (Psychiatry)
- Paychologist II
LAD/ is Licensed Clinical Psychologist
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EXHIBIT XXXVIT
PERSONS SERDING COMMENTS ON TENTATIVE RECOMMENDATIONS
WHOSE LETTERS WERE NOT REPRODUCED IN FULL

S. A. Szurek, M.D., Professor of Psychiatry, San Francisco Medical
Center, University of California, Department of Psychiatry

Helen M. Jambor, Ph.D., Mill Valley

Mergaret A. Rose, lLlcensed (Clinical Hocial Worker, Marin Counseling
Service, Sen Rafael

Mark Schiffrin, Certified Clinieal Social Worker, Marriage, Family
and Child Counselor, School of Social Work, San Diego State
College :

BaroldGurieh, Chief Social Worker, Department of Peychiatry, Permanente
Medical Group, San Frangisco

Join F. Odenheimer, Certified Clinical Social Worker, Mental Health
Bervices Divislon, County of San Mateo

John F. Ryan, M.D., Director, Child Guidance Clinic, Children's
Hospital of San Francieco, San Francisco.

M. J. Firestone, Ph.D., Beveriy Hills

Bans A. Illing, Ph.D., Beverly Hills

Alice E. Abbe, E. Monte Community Child Guidance Center, E1 Monte
Helen M. Mills, Clinical Social Worker, Irving

Janet W. West, Marin Counseling Service, San Rafael

Mary El Gall, M.S5.W., Pacific Palisades

Robert L. Martin, Psychiatric Social Work, Licensed Marriage, Family
and Child Counselor, Ios Angeles

D. Jacqueline Fleming, Clinical Soclal Worker, Santa Clara

Ernestine E. Smith, Clinical Soclal Wprker, Hospital of the Goocd
Samaritan, Medicel Center, los Angles

IeRoy F. Mason, M,5.W., Van Kuys

Albert W. Mascon, Psychotherapy, Pasadena

Elsie Herman, Clinicel Social Worker, San Diego

Joan Robbins, Psychietric Social Worker, San Francisco

Eyuena QGorman, San Marino




22. Patricia J. Medley, Clinical Social Worker, Hayward

23. Karen J. Murray, Clinical Soclal Worker, Santa Clara

2k, Jon 8. Mitchell, Clinical. Social Worker, Santa Ana

25. Charlotte Krause, M.S.W.,, San Francisco

26, Albert Goldstein, Psychiatric Social Worker, Woodland Hills
27. Georgis Haener, Palo Alto

28, Charles H. Hust, Encino

29. Gareth 8. Hill, Psychiatric Social Worker, Berkeley

30. William Litz, Licensed Clinical Social Worker, Ios Angeles
31, Bermice Krevetz, Inglewood

32. Jean M. Maxwell, San Diego

33. Margaret J. Villers, 011nica_._3.. Social Worker, Pasadena

34. 8ally Mandel, Clinical Social Worker, San Francisco

35. Beatrice Hraca, Clinical Social Worker, Encino

36. Dorothy E. Eoward, Clirical Social Worker

37. Wanda Alexander, Sante Clara

38. Georgia Paciu, San Jose

39. Nolene H. George, Certified Clinical Social Worker, Mountain View
40. Bdith K. Keim, Psychotherapy, Pasadens

41, Marlenme Bolthoffer, Psychiatric Soclal Worker

42. Joann Kirkpatrick, Chairmen Santa Clara Chapter, Natiomal Association
of Boelal Workers, Santa Clara

43. Herbert Shuger, Palc Alto

b4, Kenneth W. Fors, Consultation on Individual and Family Problems,
Sacramento

45, Jean R. Schnear, Certified Clinieal Social Worker, Los Angeles

46. Iawrence Kaufman, Psychiatric Social Work, Sherman Oaks

L7. Wilbur E. Wright, Service Director, American Cancer Society, San

Francisco
afa ,

-
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48. pan Brody, Southern California Omnleling Center, Long Beach
49. 1larry A. Bchnrtz, Southern california calmsenns Onnter. mng Beach
50. Jane Taylor Gora.j, Clinical socm worker, Palo Alto




